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No. 12,722 

QUESTIONS PRESENTED 

Where a deportation order was issued in 1951 against 
an alien, pursuant to a hearing in which the alien, a 
Cuban, did not understand the English language, and 
the evidence was based upon charges of the alien’s wife, 
separated from him at that time, and where in 1954 the! 
alien’s wife filed an affidavit stating that she was now! 
living with her husband and wanted to withdraw such: 
charges, and the alien requested reconsideration of the! 
order by the Immigration Service and the Board of ImH 
migration Appeals, but his request for reconsideration 
was denied in December, 1954, whether (1) the order 
of deportation is subject to judicial review, and (2)i 
whether said order based on such hearing complied with 
due process to a resident alien. j 

i 

i 

i 

i 

i 

I 

i 

i 

j 


i 

; 

i 





INDEX 


PAGE 


I 


Questions Presented . Flyleaf 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statutes Involved . 4 

Statement of Points. 4 

Summary of Argument. 4 

Argument . 5 


1. The hearing on which the deportation order 
was based did not comply with due process.... 5 

2. The former decision is not res adjudicata of 

this case . 7 


Citations 

Cases: 


Chew v. Colding, 344 U. S. 590. 

Ileikkila v. Barber, 216 F. 2d 407. 

Hughes v. United States, 4 Wall. 232, 237 

In re Hoover, 134 F. 2d 624, 62S. i 

Japanese Immigrant Case, 189 U. S. 86. 6 

Mao v. Brownell, 207 F. 2d 142, 93 U. S. App. D. C. 

102 . 6 

Pimentel v Cao v. Brownell, 20S F. 2d 47, 93 U. S. 

App. D. C. 413. 7 

Rubinstine v. Brownell, 206 F. 2d 449, 92 U. S. App. 

D. C. 328 8 

United States v. Carver, 260 U. S. 482, 490. 7 


Statutes: 

Immigration and Nationality Act, 66 Stat. 163, 8 
U. S. C. 1101... 


I 


4 


O N OO t 


























In The 


■Hntteii States (Court of Appralo 

For the District of Columbia Circuit 


No. 12,722 


Armando Pimentel y Cao, Appellant 

v. 

Herbert Brownell, Jr., Attorney General, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This action was commenced by a complaint filed by 
the appellant in the United States District Court for 
the District of Columbia on December 23, 1953. (JP 2A). 

On March 9, 1954 the appellee filed an answer. (4A- 
6A). On July 20, 1955 appellee filed a motion to dis¬ 
miss or in the alternative for a summary judgment. 
(7A-8A). 
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On March 17, 1955 appellant filed an amended com¬ 
plaint (8A-11A). 

On March 18, 1955 an Order dismissing the amended 
complaint was entered on the Docket. (11A-12A). 

An appeal was duly taken to this Court by Notice of 
Appeal filed on April 20, 1955. (12A). 

The District Courts jurisdiction is based upon the 
Immigration and Nationality Act of 1952, 66 Stat. 163; 
the Declaratory Judgment Act of June 14, 1934, 48 Stat. 
955, 28 U. S. C. 2201, 62 Stat. 964; and the Administra¬ 
tive Procedure Act, 5 U. S. C. 1008(a) and 1009. 

This Court has jurisdiction of this appeal under 28 
U. S. C. 1291, 62 Stat 929. 

STATEMENT OF THE CASE 

The facts in this case appear in the Amended Com¬ 
plaint. (8A-11A). 

The appellant is a native and citizen of Cuba, who 
lawfully entered the United States at Miami, Florida by 
plane on January 21, 1950, and w^as admitted as a tem¬ 
porary visitor but not for permanent residence. (8A). 

The appellee is the appropriate administrative officer 
against whom the declaratory and injunctive relief sought 
should be granted. (8A). 

The appellee issued an order of deportation for appel¬ 
lant’s deportation. Said deportation order wras based 
upon a hearing at Ellis Island, New York Harbor, N. Y., 
on May 18, 1951, at which hearing appellant had no coun¬ 
sel present and was not fully able to understand or com¬ 
prehend the nature of the proceeding against him, in that 
he did not understand or speak the English language, 
and he denies that he “intelligently waived” his right to 
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counsel at said hearing, or that he knowingly made any j 
admission as to illicit conduct with any woman in the j 
United States. (9A). j 

J 

Appellant appealed to the Board of Immigration Ap¬ 
peals but the Board refused him a new hearing and to 
give him voluntary departure. The Board held that j 
since appellant had counsel on appeal he vras not entitled j 
to the relief sought. (9A). | 

Having exhausted all administrative remedies without 
avail, appellant commenced this action against the appro- j 
priate administrative officer, praying that the Court de¬ 
clare the hearing null and void and that the deporta¬ 
tion order was null and void and for such other and j 

i 

further relief as appellant may be entitled to. (9A). 

On or about September 29, 1954, appellant through; 
Senator Herbert Lehman, filed with the Immigration! 
Service in New York City, a request for reconsideration; 
of his case by the Service and by the Board of Immigra-! 
tion Appeals, and in support of his request submitted! 
affidavits of himself and his wife Esparanza Pimentel. In! 
her affidavit, Mrs. Pimentel stated: 

“Sometime ago I made a complaint against my hus-i 
band, Armando Pimentel, to the Department of Im-j 
migration. ... I was separated from him at that| 
time. 

“I desire to withdraw my complaint. My husband 
and I have resumed cohabitation as husband and 
wife, and we have agreed to live together with our 
children in one household.” 

i 

Mrs. Pimentel also showed that she had been admitted 

to the United States for permanent residence. (9A-10A)i 

; 

Appellant filed an affidavit confirming the facts stated 
by his wife. (10A). j 

The Board of Immigration Appeals was requested tb 
reconsider the case in the light of the new facts above 


i 
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set forth, but the Board denied said request for recon¬ 
sideration on December 20, 1954. 

On March 18, 1955 the appellee’s motion to dismiss or 
in the alternative for summary judgment, was granted 
by the District Court. (11A-12A). 

STATUTES INVOLVED 

The Statutes involved are as follows: 

The Immigration and Nationality Act of 1952, 66 Stat. 
163, et seq., 8 U. S. C. 1101 et seq. 

The Declarator}' Judgment Act, 2S U. S. C. 2201. 

The Administrative Procedure Act, 5 U. S. C. 1008(a) 
and 1009. 


STATEMENT OF POINTS 

The District Court erred in dismissing the Amended 
Complaint because: 

I. It had jurisdiction to entertain appellant’s suit 
which involved appropriate legal remedies. 

II. The former decision was not res adjudicata of this 
action. 

III. Appellant did not have a fair hearing in the Im¬ 
migration Service in violation of due process. 

SUMMARY OF ARGUMENT 

New issues have arisen since this case was before the 
Court in November, 1953. 208 F. 2d 47. The new issues 
were presented to the Immigration Service and the Board 
of Immigration Appeals, but they refused to grant relief 
to appellant in 1954, two years after the effective date of 
the 1952 Act. 
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Appellant’s case is governed by the 1952 Act, and is 
unlike the case of Heikkila v. Barber, 216 F. 2d 407 (cer¬ 
tiorari denied May 16, 1955) in that the new conditions 
presented have arisen since the former order of deporta¬ 
tion and were denied by the Board of Immigration Ap¬ 
peals on December 20,. 1954, and could not have been 
litigated in the first case. 

The former decision was based on jurisdiction and not 
on the merits and is not res adjudicata. 

The hearing before the Immigration Service hearing 
officer was unfair and did not comply with due process. ; 
Plaintiff, as a resident of the United States, is entitled 
to the protection of the Fifth Amendment, and a hearing 
complying with due process. 

ARGUMENT j 

I. The Hearing on Which the Deportation Order Was 
Based Did Not Comply With Due Process. 

I 

I 

The original hearing on which the deportation order 
was based was unfair in that appellant, a Cuban, did not j 
understand the English language, nor comprehend the na- j 
ture of the proceedings, nor did he understand the ques- j 
tions propounded to him. He did not knowingly waive 
his right to counsel, and did not knowingly admit the j 
alleged guilty conduct with any person. He denies that j 
the interpreter properly interpreted the questions and ! 
answers at said hearing. 

i 

Such a hearing was unfair and did not comply with due j 
process under the Fifth Amendment. 

I 

Appellant was lawfully admitted to the United States j 
at Miami, Florida, on January 21, 1950, and has remained j 
here since that date. As such resident he is entitled to 
the protection of the Fifth Amendment and to the funda- I 


0 


mental right of a fair hearing. It is a fundamental prin¬ 
ciple of American jurisprudence that a hearing must be 
a fair one. Unquestionably, the courts have jurisdiction 
to review a departmental hearings, where life, liberty or 
property is involved. 

In the case of Mao v. Brownell, 93 U.S. App. D.C. 102 
207 F. 2d 142, 146, Judge Miller speaking for the Court, 
said: 


It has been held that “whatever the procedure au¬ 
thorized by Congress, it is due process as far as an 
alien denied entry is concerned.” But that is not the 
rule with respect to a resident alien who is lawfully 
present in the United States. He is protected by the 
Fifth Amendment from being deported or detained 
without due process of law. Of many cases to that 
effect, perhaps the most frequently cited is the Japa¬ 
nese Immigrant case, 189 U. S. 86. There the Supreme 
Court said that an alien who has entered the country 
and become subject to its jurisdiction is “part of the 
population” and cannot be deported by an executive 
officer unless he is given an opportunity to be heard 
upon the questions involving his right to be and re¬ 
main in the United States. (Emphasis ours). 

Then, the Court construed the language of the decision 
of the Supreme Court in the case of Chew v. Cold in g h 
344 U. S. 590. On the right of a resident alien to the 
protection of the Fifth Amendment, Judge Miller further 
stated: 

We do not think the Court intended, by using the 
word “permanent” in this statement from Chew’s 
case, to hold or imply that a resident alien, in order 
to be entitled to Fifth Amendment protection, must 
intend to spend his life here. 

In the Chew case the Court held the alien to be entitled 
to prove “mistaken identity.” If he has that right he is 
entitled to prove his mistaken understanding of questions 
asked him in a language which he did not understand. The 
many citations from other decisions stated in the foot- 
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notes in the Chew case relating to fair hearings clearly j 
indicate that the Supreme Court expects aliens to have 
fair hearings. 

j 

The new issues which have arisen since the hearings ! 
bring this case within a different category from the case | 
of Heikkila v. Barber, 216 F. 2d 407. In that decision ; 
the Court of Appeals, 9th Cir., stated: 

I 

i 

i 

The new issue introduced in this second suit was j 
one which appellant could have raised and litigated j 
before the Court on the first appeal. 

i 

The new issues in this case could not have been raised j 
or litigated in the first suit, as Mrs. Pimentel did not with- j 
draw the charges against the appellant until about the j 
middle of 1954, and the appellee’s agents did not deny ; 
the relief under the new evidence until December 20, 1954. I 

j 

The Supreme Court denied certiorari in the second j 
Heikkila case on Mav 16, 1955. The denial of such a writ i 
is not a denial on the merits. In the case of the United j 
States v. Carver , 260 IT. S. 482, 490, the Court said: j 

i 

The denial of a writ of certiorari imports no ex- 1 
pression of opinion upon the merits of the case, as j 
the bar has been told many times. j 

II. The Former Decision Is Not Res Adjudicata of This 
Case. 

| 

The former decision of this Court is not a bar to the; 
present suit, as that suit was dismissed on the ground; 
that the Court was “without jurisdiction of the subject! 
matter.” Pimentel Y Cao v. Brownell, 20S F. 2d 47, 93j 
U.S. App. D.C. 413. 

In the case of In re Hoover, 134 F. 2d 624, 628, the 
Court said: | 

The authorities are uniform to the effect that aj 
question cannot be res judicata in view of a priori 


A 
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decision unless the issues therein were determined on 
the merits. 

See also Hughes v. United States, 4 Wall. 232, 237, 
holding that “the point in controversy must be the same 
in both cases”, and that the former decision must have 
been “determined on the merits” to be a bar to the second 
suit. 

In addition to a dismissal for lack of jurisdiction, there 
are new issues which could not have been litigated in the 
former suit. 


CONCLUSION 

The department acted on the new issues in December 
1954, Appellant’s case is therefore within the 1952 Immi¬ 
gration Act. Rubinstine v. Brownell, 206 F. 2d. 449, 92 
US App. D.C. 328. 

The relief sought is appropriate and is required by the 
facts. The order of the District Court dismissing the 
amended complaint should be reversed. 

Respectfully submitted, 

Josephus C. Trimble 
Counsel for Appellant 
Munsey Building 
Washington 4, D. C. 

Of Counsel: 

Max L. Rosenstein 
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Filed Dec 23 1953 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ARMANDO PIMENTEL Y CAO, 

346 56th St., Brooklyn, N. Y., Plaintiff, 

v. 

Hon. HERBERT BROWNELL, Jr., Attorney General 
of the United States, Department of Justice, 
Washington, D. C. Defendant. 

Civil Action No. 5860—’53 

Complaint for Declaratory Judgment and Injunction 
Plaintiff respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U. S. C. 2201), 
and for review under the Administrative Procedure Act 
(5 U.S.C. 1001 et seq.). 

2. That the defendant is the attorney General of the 
United States, and is charged with the statutory duty 
to determine after appropriate hearings whether aliens 
are to be deported from the United States, and super¬ 
vises the administration of the Immigration and Natu¬ 
ralization service and the Board of Immigration Ap¬ 
peals. 

3. That plaintiff is a native of Cuba, and entered the 
United States on January 21, 1950, at Miami, Florida, 
and was lawfully admitted as a temporary visitor on a 
visa, and is not in custody. 

4. That at a hearing held on the 18th day of May, 
1951, before a Hearing Officer in the Immigration and 
Naturalization Service, at Ellis Island, New York Har¬ 
bor, plaintiff was not represented by counsel and was 
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not fully able to understand or comprehend the ' 
2 nature or effect of the proceedings then and there ! 

in process and undertaken against him. And as ! 
plaintiff did not understand or speak the English lan- | 
guage to any great extent, he did not fully understand 1 
the questions asked him in said hearing, and plaintiff 1 
denies the truth of alleged admissions of illicit relations j 
with any person in the United States since his arrival, j 
and any such purported admissions by plaintiff at said ; 
hearing were due to plaintiff’s lack of understanding of j 
the English language on his part. I 

5. That plaintiff excepted to the conclusions of law: 
arrived at by the said Hearing Officer and excepted to 
the entire proceedings on the ground that he was not! 
represented by counsel, and never knowingly waived this; 
valuable right, to which he was entitled under the law; 
and the regulations. 

i 

i 

6. That plaintiff appealed from decision of the hear-; 
ing officer to the Board of Immigration Appeals. Plain-; 
tiff based his appeal upon the exceptions above noted, 
and the fact that he was not represented by counsel at' 
said hearing, also that he did not understand or speak 
the English language very well, nor did he understand 
the nature of the proceedings at the said hearing. Plaini 
tiff requested a new hearing at which he could have the 
benefit of counsel, but the Board of Immigration Apl 
peals denied this right to plaintiff. 

7. That the actions of the Immigration Service, conu 

curred in by the Board of Immigration Appeals was ar¬ 
bitrary, capricious and was an abuse of discretion in that 
plaintiff did not have a fair hearing, contrary to hi|? 
Constitutional rights. j 

8. That plaintiff was and is eligible for voluntary de¬ 
parture, but the defendant and his agents and employees 

| 
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have ordered plaintiff deported, and he will be de- 

3 ported unless restrained by this Honorable Court. 
If plaintiff is deported by defendant he may there¬ 
by be denied the opportunity of ultimately reentering the 
United States for the purpose of becoming a permanent 
resident and citizen thereof, and would be deprived of 
obtaining employment and means of livelihood, all to his 
irreparable and permanent injury. 

WHEREFORE, Plaintiff prays for judgment declar¬ 
ing that 

(a) The deportation hearing herein was unfair, null 
and void. 

(b) The deportation order herein was null and void. 

(c) That the plaintiff is not subject to deportation. 

(d) Restraining the defendant from taking plaintiff 
into custody and deporting him. 

(e) For such other and further relief as may be ap¬ 
propriate. 

/s/ Josephus C. Trimble 
Josephus C. Trimble 
Attorney for Plaintiff 
Munsev Building 
Washington 4, D. C. 

Max L. Rosenstein, Esq., 

Of Counsel. 

• • • • 

4 Filed Mar 9 1954 Harry M. Hull, Clerk 

ANSWER 
First Defense 

The complaint fails to state a cause of action upon 
which relief may be granted. 
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Second Defense 

Subsequent to a hearing, plaintiff was, on July 27, j 
1951, ordered deported. He twice appealed to the Board j 
of Immigration Appeals. The second and last appeal j 
was dismissed on January 24, 1952. This Court is with- j 
out jurisdiction to review^, in other than habeas corpus,! 
an order of deportation which became final prior to i 
December 24, 1952. I 

Third Defense 

j 

On February 2, 1952, plaintiff filed in this Court aj 
complaint for declaratory judgment, seeking judicial re-| 
view of the order of deportation here sought to be re¬ 
viewed. ( Armando Pimentel Y Cao v. McGrath , Civil; 
Action No. 518-52). This Court dismissed the case fori 
want of jurisdiction. The United States Court of Api 
peals for the District of Columbia Circuit affirmed on 
November 27, 1953. This Court’s jurisdiction to reviewf 
this deportation order is, therefore, res judicata. 

Fourth Defense 

j 

Answering specifically the numbered paragraphs of th£ 
complaint, defendant avers: , 

1. Defendant is not required to answer the allegation^ 
contained in paragraph 1 of the complaint. 

5 2. Admitted. j 

3. It is admitted that plaintiff entered the 
United States as a temporary visitor on January 21, 
1950. Defendant further avers that plaintiff vras admitted 
for a period ending February 14, 1950. Plaintiff’s con¬ 
tinued presence in the United States since Februarv 14, 
1950 is in violation of law. 


i 
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4. It is admitted that plaintiff was afforded a depor¬ 
tation hearing on May IS, 1951. It is also admitted that 
he was not represented by counsel. Defendant avers, 
however, that plaintiff knowingly waived his right to 
representation by counsel. Defendant denies that plain¬ 
tiff’s alleged lack of familiarity with the English lan¬ 
guage in any way prejudiced him since all questions pro¬ 
pounded to plaintiff at his deportation hearing were pro¬ 
pounded to him through an interpreter in the plaintiff’s 
native tongue. Defendant denies that plaintiff did not 
understand or comprehend the nature or effect of the 
proceedings against him. 

5. Admitted. 

6. Admitted. 

7. Denied. 

8. It is admitted that plaintiff has been ordered de¬ 
ported and that defendant intends to deport the plaintiff. 
The remaining allegations of paragraph 8 are denied. 

Fifth Defense 

The order of deportation is supported by substantial 
evidence. 

WHEREFORE, having fully answered, defendant de¬ 
mands judgment together with costs of this action. 

/s/ Leo A. Rover 
Leo A. Rover 
United States Attorney 

/s/ Oliver Gasch 
Oliver Gasch 
Assistant United States 
Attorney 

• • * • 
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7 Filed Jul 20 1955 Harry M. Hull, Clerk 

Motion to Dismiss or m the Alternative 
for Summary Judgment 

Comes now the defendant and by his attorney, the j 
United States Attorney for the District of Columbia, j 
moves this honorable Court to dismiss the complaint for 
want of jurisdiction, or in the alternative for summary j 
judgment upon the ground that the pleadings and the 1 
administrative record relating to the lpaintiff, which is ; 
attached hereto as Exhibit A and made a part hereof, ! 
disclose that there is no genuine issue of material fact ! 
and that the defendant is entitled to judgment as a mat- ! 
ter of law. 

i 

/s/ Leo A. Rover 
Leo A. Rover 

I 

United States Attornev 

w 

I 

/s/ Oliver Gasch 
Oliver Gasch 

Assistant United States j 
Attorney 

I 

/s/ Frank H. Strickler 
Frank H. Strickler 

i 

Assistant United States 

; 

Attorney j 

/s/ Robert L. Toomev 
Robert L. Toomey 
Assistant United States 
Attorney 

i 

Certificate of Service 

I hereby certify that service of the foregoing Motion 
to Dismiss or in the Alternative for Summary Judgment! 


I 
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together with points and authorities in support thereof, 
was made upon plaintiff by mailing a copy of same to 
his attorney, Josephus C. Trimble, Esq., Munsey Bldg., 
Washington, D. C., this 15th day of July, 1954. 

/s/ Robert L. Toomey 
Robert L. Toomey 
Assistant United States 
Attorney 

• • • • 

S Filed Mar 17 1955 Harry M. Hull, Clerk 

Amended Complaint for Declaratory Judgment 

and Injunction 

Plaintiff respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U.S.C. 2201), 
and for review under the Administrative Procedure Act 
(5 U.S.C. 1001 et seq.). 

2. That the defendant is the attorney general of the 
United States, and is charged with the statutory duty to 
determine after appropriate hearings whether aliens are 
to be deported from the United States, and supervises 
the administration of the Immigration and Naturaliza¬ 
tion service and the Board of Immigration Appeals. 

3. That plaintiff is a native of Cuba, and entered the 
United States on January 21, 1950, at Miami, Florida, 
and was lawfully admitted as a temporary visitor on a 

visa, and is not in custody. 

9 4. That at a hearing held on the 18th day of 

May, 1951, before a Hearing Officer in the Immi¬ 
gration and Naturalization Service, at Ellis Island, New 
York Harbor, plaintiff was not represented by counsel 
and was not fully able to understand or comprehend the 
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nature or effect of the proceedings then and there in j 
process and undertaken against him. And as plaintiff! 
did not understand or speak the English language to any 
great extent, he did not fully understand the questions j 
asked him in said hearing, and plaintiff denies the truth ; 
of alleged admissions of illicit relations with any person; 
in the United States since his arrival, and any such pur¬ 
ported admissions by plaintiff at said hearing were due; 
to plaintiff’s lack of understanding of the English lan-j 
guage on his part. 

i 

5. That plaintiff excepted to the conclusions of law 
arrived at by the said Hearing Office and excepted to the! 
entire proceedings on the ground that he was not repre-j 
sented by counsel, and never knowingly waived this val-i 
uable right, to which he was entitled under the law and 1 
the regulations. 

6. That plaintiff appealed from decision of the Hear-j 
ing Office to the Board of Immigration Appeals. Plain* 
tiff based his appeal upon the exceptions above notedj 
and the fact that he was not represented by counsel ai 
said hearing, also that he did not understand or spealt 
the English language very well, nor did he understand 
the nature of the proceedings at the said hearing. Plaint 
tiff requested a new hearing at which he could have the 
benefit of counsel, but the Board of Immigration Appeals 

denied this right to plaintiff. 

10 7. That the actions of the Immigration Service, 

concurred in by the Board of Immigration Appeals 
was arbitrary, capricious and was an abuse of discretion 
in that plaintiff did not have a fair hearing, contrary tio 
his Constitutional rights. 

8. That on or about September 29, 1954, plaintiff 
through Senator Herbert Lehman, filed with the Immi¬ 
gration Service in New York City, a request for recoii- 
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sideration of his case by the Board of Immigration Ap¬ 
peals, and in support of his request submitted affidavits 
of himself and his wife Esparanza Pimentel. In her af¬ 
fidavit, Mrs. Pimentel stated: 

“Sometime ago I made a complaint against my hus¬ 
band, Armando Pimentel, to the Department of Immigra¬ 
tion and Naturalization of the United States. I was sep¬ 
arated from him at that time.” 

I desire to withdraw my complaint. My husband and 

I have resumed cohabitation as husband and wife, and 
we have agreed to live together with our children in one 
household.” 

Mrs. Pimentel, also stated that she is 

“the holder of a passport issued by the Republic of 
Cuba No. 01940, and there was assigned to me non-quota 
immigration visa No. 0725, dated August 26, 1953 by 
W. P. Robertson, American Vice Consul.’’ 

The affidavits of both plaintiff and his wife stated they 
are living at 134 West S2nd Street, New York City, with 
their two minor children. 

9. Notwithstanding the above facts, and the contin¬ 
uous denial of plaintiff of his having knowingly admitted 
any bad conduct, plaintiss’s request for reconsideration 
was denied by the Board of Immigration Appeals on 
December 20, 1954. 

II 10. Plaintiff submits that he has been denied a 
fair hearing, and that the action of the defendant 

in refusing to give a hearing was arbitrary and capri¬ 
cious. 

11. Plaintiff has exhausted all of his administrative 
remedies. Unless restrained by this Honorable Court de¬ 
fendant and his agents and employees will deport plain- 
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tiff to Cuba, which will cause plaintiff irreparable injury 1 
and deprivation of his means of livelihood. 

WHEREFORE, PLAINTIFF PRAYS for judgment j 
declaring that 

(a) The deportation hearing herein was unfair, null j 
and void. 


(b) The deportation order herein wras null and void, j 

(c) That the plaintiff is not subject to deportation. 

j 

(d) Restraining the defendant from taking plaintiff j 
into custory and deporting him. 

(e) For such other and further relief as may be ap- j 

propriate. j 

/s/ Josephus C. Trimble 
Josephus C. Trimble, 

Attorney for Plaintiff j 

Munsey Building 
Washington 4, D. C. 

j 

Max L. Rosenstein, Esq., 

Of Counsel. 

• * * * 

12 Filed Mar 18 1955 Harry M. Hull, Clerk 

i 

i 

Order 

Upon consideration of defendant’s motion to dismiss I 
or, in the alternative, for summary judgment, plaintiff’s j 
opposition thereto, and oral argument of counsel, and it j 
appearing to the Court that it is without jurisdiction to j 
review plaintiff’s deportation order in a suit for declara- j 
tory judgment, and that the issue of the Court’s jurisdic- \ 
tron is res judicata, it is by the Court this ISth day of j 
March, 1955, 

j 

i 

i 


j 
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ORDERED that the amended complaint be and the 
same is hereby dismissed. 

/s/ Richmond B. Keech 
Judge 

• • • • 

13 Filed Apr 20 1955 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 20th day of April, 1955, 
that the Plaintiff hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 18th day of March, 
1955 in favor of the defendant against said plaintiff. 

/s/ Josephus C. Trimble 
Attorney for Plaintiff 
Munsey Bldg. 

Washington 4, D. C. 
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QUESTIONS PRESENTED 

In a prior appeal, appellant sought to obtain declaratory 
and injunctive relief against the denial of his application 
for voluntary departure. This Court affirmed the judg¬ 
ment of the District Court dismissing the complaint for 
want of jurisdiction. Instead of filing for a writ of habeas 
corpus, appellant filed another complaint for declaratory 
judgment, seeking to attack the order of deportation. 
The lower court again dismissed the complaint for want 
of jurisdiction. 

The following questions, in the opinion of appellee, are 
presented: 

1. Does not the doctrine of res judicata apply? 

2. Can an order of deportation issued prior to the effec¬ 
tive date of the 1952 Immigration and Nationality Act be 
judicially reviewed other than by habeas corpus? 


(i) 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court 
(Keecli, J.), dismissing: the amended complaint filed below.! 
Appellant is a native and citizen of Cuba. He entered j 
the United States on January 21, 1950, at Miami, Florida,! 
as a temporary visitor with permission to remain in this! 
country until February 17, 1950 (J.A. 5A, SA). After the! 
permitted time had expired, a warrant for his arrest was! 
issued, 1 and, on May 18, 1951, a deportation hearing was; 
held. Following a determination of deportability, appel-l 

_ i 

i 

i 

1 The warrant of arrest clearly shows that appellant was arrested; 
because, at the time of entry, he was an immigrant not in possession! 
of a valid immigration visa and not exempt from the presentation! 
thereof, in violation of the Immigration Act of May 26, 1924j 
(Admr. Rec. 37). 


(1) 









o 


lant appealed to the Board of Immigration Appeals. The 
finding of deportability was sustained (J.A. 9A), and appel¬ 
lant was denied the privilege of voluntary departure, and 
ordered deported. The basis of the denial of the dis¬ 
cretionary relief of voluntary departure was that, on the 
record before the Board, there was no justification for 
the grant of leniency (Admr. R. 2): 2 

* * * The alien was represented by counsel when 

the case was considered by this Board of appeal. 

The record indicates that the alien has a wife and 
children in Cuba, and has indulged in an illicit rela¬ 
tionship with a married woman since his arrival in 
the United States. The record does not justify the 
grant of leniency. 

On February 2, 1952, appellant filed a complaint in the 
court below, predicating jurisdiction on the Administra¬ 
tive Procedure Act, the Declaratory Judgment Act and 
the provisions of Title 8 U.S.C. § 164. The complaint 
alleged that the deportation hearing was unfair in that 
he has no counsel, and did not personally understand the 
proceedings at the hearing and that he was eligible for 
voluntary departure (Xo. 11,623; J.A. 2-6). In his amended 
complaint, appellant prayed for a judgment declaring him 
eligible for voluntary departure (Xo. 11,623; J.A. 7-11). 
The District Court (Keech, J.), held that it was without 
jurisidiction and that the complaint failed to state a cause 
of action. This Court affirmed such ruling. Can v. Brown¬ 
ell, 93 U.S. App. D.C. 413, 208 F. 2d 47 (Xo. 11,623, decided 
November 27, 1953. 3 

Twenty-six days later, on December 23, 1953, appellant 
filed another complaint for declaratory judgment and in¬ 
junctive relief in the District Court (J.A. 2A). It was 
again alleged that appellant had not been represented by 


2 The Administrative Record shows that the request for voluntary 
departure was based on an alleged lack of representation and lack 
of understanding of the English language (Admr. R. 2). 

3 The opinion of the Court reads as follows: “The judgment of 
the District Court is affirmed. Heikkila v. Barber, 345 U.S. 229.” 
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counsel and was not able to understand the nature of the ; 
proceedings against him; that he “did not understand or 1 
speak the English language to any great extent” and did j 
not understand the questions asked him at the hearing; I 
and that as a result thereof, he denies the truth of the I 
alleged admissions of illicit relations with any person in j 
the United States since his arrival (J.A. 2A-3A). He j 
further alleged that he is eligible for voluntary departure j 
(J.A. 3A-4A), and sought a judgment declaring that (J.A. 1 
4A) : 

7 I 

(a) The deportation hearing herein was unfair, null j 

and void. j 

(b) The deportation order herein was null and void. ! 

(c) That the plaintiff is not subject to deportation, j 

(d) Restraining the defendant from taking plaintiff j 
into custody and deporting him. 

(e) For such other and further relief as may be; 

appropriate. ! 

i 

i 

The Government’s answer was filed on March 9, 1954,j 
and it was pointed out therein, inter alia, that this Court; 
had affirmed the dismissal of the prior complaint (J.A.j 
4A-5A). On July 20, 1954, the Government filed a motionj 
to dismiss the complaint for want of jurisdiction or, ini 
the alternative, for summary judgment upon the ground: 
that, the pleadings and the administrative record which 
was attached to the Government’s motion discloses that! 
there was no genuine issue of material fact before the court! 
(J.A. 7A). ' j 

It appears from the amended complaint herein that apj 
pellant then filed, on September 29, 1954, a request for 
reconsideration with the Board of Immigration Appeals 
and that such request was denied on December 20, 1954 
(J.A. 9A-10A). j 

The hearing in the lower court was held on March 18, 
1955 (J.A. 11 A). The day prior to such hearing, on March 
17, 1955, appellant filed an amended complaint for declara¬ 
tory judgment and injunction (J.A. 8A). The first seven 
paragraphs of such amended complaint are identical with 

i 

j 

i 
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the original complaint (J.A. SA-9A). The amendments 
consist of allegations to the effect that a request for re¬ 
consideration had been made and had been denied, together 
with certain excerpts from an affidavit made by appellant’s 
wife (J.A. 10A). 4 And the amended complaint requested 
a judgment declaring that (J.A. 11A): 5 

(a) The deportation hearing herein was unfair, null 
and void. 

(b) The deportation order herein was null and void. 

(c) That the plaintiff is not subject to deportation. 

(d) Restraining the defendant from taking the plain¬ 
tiff into custody and deporting him. 

(e) For such other and further relief as may be 
appropriate. 

On March 13, 1955, the lower court granted the motion 
tb dismiss (J.A. 12A). The order of the court reads, in 
pertinent part, as follows (J.A. 11A): 

* * * and it appearing to the Court that it is with¬ 

out jurisdiction to review plaintiff’s deportation order 
in a suit for declaratory judgment, and that the issue 
of the Court’s jurisdiction is res judicata * * * 

STATUTE INVOLVED 

Section 13(a) of the Immigration Act of 1924 (43 Stat. 
161), as amended (50 Stat. 164-165), reads as follows (See 
also section 211(a) of the Immigration and Nationality 
Act of 1952): 

No Immigrant shall be admitted to the United States 
unless he (1) has an unexpired immigration visa or 
was born subsequent to the issuance of the immigra¬ 
tion visa of the accompanying parent; (2) is of the 


4 Mrs. Pimentel’s statements were to the effect that she withdrew 
the complaint which she had made to the Department of Immigra¬ 
tion concerning her husband; that she is the holder of a Cuban 
passport and a non-quota immigration visa issued by the United 
States; and that she and her husband are residing in New York 
City with their two minor children. 

•' The prayer attached to the amended complaint is identical with 
that contained in the original complaint. 


p* 
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nationality specified in the visa in the immigration 
visa: (3) is a nonquota immigrant if specified in the 
visa in the immigration visa as such: (4) is a prefer¬ 
ence-quota immigrant if specified in the visa in the 
immigration visa as such: and (5) is otherwise ad¬ 
missible under the immigration laws. 

SUMMARY OF ARGUMENT 

Appellant was ordered deported in 1951 and was denied 
the privilege of voluntary departure. He sought to obtain 
judicial review of the denial of voluntary departure by 
filing a complaint for declaratory and injunctive relief. 
The District Court dismissed the complaint and this Court 
affirmed. Cao v. Brownell . 92 F.S. App. D.C. 413, 208 F. 
2d 47 (1953), citing Heikkila v. Barber , 345 U.S. 229. In¬ 
stead of filing for habeas corpus, appellant filed another 
complaint some twenty-six days after the Court handed 
down its opinion in his case. The second complaint, as 
amended, clearly demonstrates that appellant seeks to 
attack the order of deportation. Thus, his case is con¬ 
trolled by the doctrine of res judicata. In any event, an 
order of deportation which was issued prior to the effective 
date of the Immigration and Xationalitv Act of 1952 can 
only be reviewed by habeas corpus. 

ARGUMENT 

The Case Is Controlled by the Doctrine of Res Judicata. 

Appellant's Remedy Is by Habeas Corpus. 

It is plainly evident that appellant sought to evade the 
mandate of this Court when he filed his complaint on 
December 23, 1953. The allegations contained therein 
brought before the lower court virtually the same matters 
which this Court held could only be presented by a petition 
for habeas corpus. 0 Thus, the Government’s motion to 
dismiss or, in the alternative, for summary judgment was 
proper. 


K It is to be noted that the administrative record shows that, on 
May 14. 1951, a warrant for appellant’s arrest was issued on the 
ground that he was. at the time of his entry, an immigrant not in 
possession of a valid immigration visa in violation of sections 13 






Tn Iris brief herein, appellant compounds bis evasion 
by again arguing the merits of the contentions raised 
in Iris prior appeal (Br. at pp. 5-6). 7 The order of de¬ 
portation against appellant became final on November 15, 
1951 (Admr. Rec., R 2, 10).* And, in affirming the dis¬ 
missal of the first complaint, this Court relied upon IIeik- 
kila v. Barber , 345 U.S. 229 (1953), wherein it was held 
that orders of deportation issued prior to the 1952 Act 
could only be reviewed through habeas corpus. 

As here, Heikkila instituted another declaratory action 
after the Supreme Court had decided the case involving 
his first complaint. In affirming the lower court’s dis¬ 
missal of the second complaint, the court stated {Ilcikkila 
v. Barber . 216 F. 2d 407 at 409) (9th Cir. 1954): 

and 14 of the Immigration Act of 1924 (R. 37). On that date, ap¬ 
pellant signed a sworn statement in which he admitted that at the 
time of his temporary admission it was his intention to remain in 
the United States and to work here <R. 38). On May 18. 1951. he 
was afforded a deportation hearing. The interrogation of the alien 
was conducted in Spanish, through an interpreter (R. 29). At the 
outset he was advised of his right to counsel and was asked if he 
desired such representation. To this he answered that he did not, 
and that he was ready to proceed without representation (R. 30). 
Appellant was advised of his right to offer evidence, cross-examine 
any witnesses who might be called by the Government, and to make 
objections for the record (R. 30). During the course of the hearing 
he was shown the sworn statement alluded to above, identified his 
signature thereon, and admitted the correctness of the statement 
(R. 30. 31). He also admitted living in an adulterous relationship 
with a woman in New York (R. 33). He stated that he understood 
everything said at the hearing (R. 35). 

On the basis of all of the evidence pertaining to the lack of a 
valid visa, appellant was found deportable (R. 33-34). He applied 
for the privilege of voluntary departure (R. 32), which was denied 
(R. 34-35). (See also R. li-13). 

'Mao v. Brownell, 93 U.S. App. D.C. 102. 207 F.2d 142 (1953), 
upon which appellant relies, is not in point. There, the alien was 
a "lawful” resident of the United States, whereas appellant remains 
in this country in violation of the visa permitting him temporary 
admission. See Note No. 6, supra. 

* Appellant's first appeal to the Board of Immigration Appeals 
went solely to the request for voluntary’ departure. It was dis¬ 
missed. and appellant filed a motion for reconsideration (Admr. 
Rec., R. 7, 10). 
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Appellant points to the decision of the Court of 
Appeals of the District of Columbia in Rubinstein v. 
Brownell, 1953, 92 U.S. App. D.C. 328, 206 F. 2d 449, 
affirmed without opinion by an equally divided Court, 
345 U.S. 929, 74 S.Ct. 319. That case gives no aid 
in interpreting the Court’s decision in Heikkila. It 
determined only that a dex>ortation order which became 
final after the 1952 Act went into effect could be 
judicially reviewed other than by habeas corpus. 

Appellant’s present suit is in no real sense a new 
action. It is but a repetition or continuation of the 
litigation theretofore unsuccessfully waged. We have 
no alternative but to hold that the earlier decision of 
the Supreme Court is res judicata. 

Heikkila then petitioned for certiorari, which was denied. 
Heikkila v. Barber, 349 U.S. 927 (1955).° Clearly, then, 
the second Heikkila case is controlling here. 

Appellant attempts to distinguish such case by pointing 
out the following language contained in the opinion (216 
F. 2d at 40S) (Br. at p. 7): 10 

* * * The new issue introduced in this second suit 

was one which appellant could have raised and litigated 
before the Court on the first appeal. * * * 

This comment by the court defeats, rather than helps, 
appellant’s position because there are no new issues pre¬ 
sented in the instant case. In his amended complaint, 
appellant did not attack his status as a deportable alien, 11 
nor did he allege that the 1952 Act controlled his order 


0 Compare Shaughnessy v. Pedreiro . — U.S. —, 23 L.W. 4190 
(1955), and Rubinstein v. United States. 92 U.S. App. D.C. 328, 
206 F.2d 449 (1953), affirmed by an equally divided court 346 U.S. 
929 (1953). These cases involve deportation orders entered pursu¬ 
ant to the 1952 Act. 

1(1 The new issue referred to by the court concerned the appli¬ 
cability of the 1952 Act to complaints filed after December 24, 1952, 
the effective date of such Act. 

n I.e.. appellant does not contend that he was possessed with 
a valid visa at the time of entry or that he is lawfully in the 
United States. 
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of deportation. In the amended complaint, appellant did 
not allege that the Government erroneously denied his 
application for voluntary departure and his request for 
reconsideration. Indeed, appellant fails to make any of ^ 

these points in his brief before this Court. 

Rather, appellant expressly attacks the order of de¬ 
portation entered against him, and his contentions all 
relate to alleged procedural defects (J.A. 9A, 11 A). The 
prayer for relief best demonstrates appellant’s failure to 
present new issues—and plainly shows that he is again 
attempting to do that which this Court decided he cannot « 

do, namely, attack a pre-1952 Act order of deportation 
(See J.A. 11 A). 

Appellant argues that “new issues” are present, con¬ 
sisting of the withdrawal of charges by Mrs. Pimentel 12 r 

and the denial of his request for reconsideration (Br. at 
p. 7). However, these two matters do not, in the present 
posture of the case, constitute new issues. Neither would 
affect appellant’s deportability as one not possessed with 
a valid immigration visa. Thus, neither will affect tlie 
order of deportation—that which appellant expressly seeks 
to judicially review in his amended complaint. Such order * 

was issued prior to the effective date of the 1952 Act and, 
as this Court stated in the first Pimentel y Cao case, can 
only be reviewed on habeas corpus. Therefore, the doc¬ 
trine of res judicata is clearly applicable. 

In any event, however, the decision of the lower court 
should be sustained. Appellant is concededly deportable. 

He sought to avoid deportation by requesting voluntary 
departure, and the courts will not review the discretionary 
denial of such request. Caddeo v. McGranery, 92 U.S. App. 

I).C. 19, 202 F. 2d 807 (1953); United States v. Neely, 202 
F. 2d 289, 293 (7th Cir. 1953). Here, the amended com¬ 
plaint fails to demonstrate that there was a clear abuse 
of discretion or a clear failure to exercise that discretion. 

In fact, the amended complaint fails to include the alle- 

12 The administrative record shows that Mrs. Pimentel was to 
send SI .000.00 and ticket money to appellant in 1951 (Admr. Rec., 

R. 32). 
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gation that appellant is eligible for voluntary departure. 
(Compare paragraph 8 of the original complaint; J.A. 3A). 

Appellant did not allege in his amended complaint that 
the Board of Immigration Appeals erroneously denied his 
request for reconsideration. The attack went solely to 
the order of deportation and general allegations of arbi¬ 
trary action will not support a contrary assertion. State 
of Arizona v. Hobby, — U.S. App. D.C. —, 221 F. 2d 498 
at 500 (1954). In any event, the law is now well settled 
that a petition for reconsideration is addressed to the 
sound discretion of the agency involved. Interstate Com¬ 
merce Commission v. Jersey City, 322 U.S. 503 (1944); 
United States v. Pierce Auto Freight Lines, 327 U.S. 515 
(194G); Interstate Commerce Commission v. Parker, 326 
U.S. 60 (1944). And the courts have uniformly applied 
this principle in immigration cases. Arakas v. Zimmerman, 
200 F. 2d 322 (3rd Cir. 1952); Wong Hong Jim v. Car¬ 
michael, 115 F. 2d 529 (9th Cir. 1940); Kishan Singh v. 
District Director, 83 F. 2d 95 (9th Cir. 1936), cert, denied 
299 U.S. 413; Wong Shong Been v. Proctor, 79 F. 2d 881, 
883 (9th Cir. 1935); cert, denied 298 U.S. 665; Flynn v. 
Tillinghast, 44 F. 2d 789 (1st Cir. 1930). In the instant 
case, the sole fact presented in the amended complaint 
involves the affidavit by Mrs. Pimentel and her statements 
that she withdraws her charges and that she is living with 
her husband. Such affidavit, however, cannot obliterate 
the fact that appellant is unlawfully in this country and 
that he is deportable as an alien wiio is not in possession 
of a valid immigration visa. Nor does the affidavit erase 
the fact that appellant engaged in an illicit relationship 
with a married woman after he entered our borders. 

In sum, how’ever, appellant seeks by express language 
to obtain judicial review of the deportation order entered 
against him. The record demonstrates a flagrant disregard 
for the judicial processes and the mandate of this Court. 
Appellant, who has been afforded all the administrative 
remedies, is not without a judicial remedy—as this Court 
indicated in deciding the first appeal involving this alien. 
It is habeas corpus and not otherwise. 





CONCLUSION 


Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Robert L. Toomey, 

Lewis A. Carroll, 
Assistant United States Attorneys. 
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